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OFFICE OF THE ATTORNEY GENERAL OF TEXAS.
AUSTIN

o-3/73

- gEmALD C. MANN
ATTORNEY GEMERAL

Honorable Sam H, Davidson
County Attorney

Hoakley County

Levelland, Texas

Dear 8ir:

¥o reply G« of July 3, 1943, addressed %o
the Attorne Are Y whieh is contained the fole
lowing Statenex gument ¢

ndent Sehesl District is in s
ngnsial condition at this time frem
wing shussat lst, thelir bulldings ueed
ind, thelr heatiog system must be largely
Brd, thare is »ot enmough taxes Lo prop-
port schools on sageount of higher srices
for ﬂ.rything

“Per the above ressons there was held on May
ROth, 1043, an elsction hy the Anton Independent
SBchoel Distriat, nt &o and Lemd Counties
Texas, tg deterwmine ising of the tax m%o
freu 1.00 on the h,oa of assessed valuation

pr:g:raog& the Sohool Diatriot, to
00 valuation of all propsriy
uunud 1n the Distriat,

-SS‘\ NO COMMUNICATION IS TO BE CONSTRUED AE A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORMEY GEMERAL OR FIRST ASSIGTANT

-
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"The results of the sleatisn showsd a good
me jority in favor of raising the tax rate %ram
$1,00 to $1.25,

PArument s

"1t is my contention that 8. B, ¥No. 368 vali-
dated that election, Both 8e6. 1 and 2 of 5, W,
No, 362 soem plain snough to me that the above
sleotion was valid,

“There is no contention aver this issus, only
the truateses of the Anton Independen$ Pistrict
want to be sure, and I think an opinion from you
is all that is necessary.” _

8aid achool district was oreatsd By Bpecial Aot of
the Thirty-ninth Legislaturs, effective Mareh 5, 1085, Sec~
tion £ of said Act, 5. Bs Ho. 815, reads as follows:

"Ses, 8¢ That the said Anten Independent
Scheael District shsl) have and exercise and ia
hnr:?z;inrostod with all of the rights, powers,
pri ges, and dutles cf inde ¢t school}
distriots incorporated undey General Lavs
of the Etate of Texas, for public Lres aschool
purposes only, snd the board of trustess of ssid
Anton Indepandent 2shnol Distrist shall havs and
sxeraise, and is hereby invested and ocharged with
&1l of the rights, powers, privileges, snd duties
conferred and imposed by the Gesneral Laws of tale
State upon ths trustess of 1ndng:udent s8chiool dis-
triots, inoluding the right to levy taxes and lasue
bonds of sald distriet to the extent, for tus pur-
poses, and subjsct to all thu_yravisions. limdtew
tions, and conditiona that sald powers may bs
sxercised under the Gensrel Laws of this fZtate by
the trustses of indepsndent sehoel districts ine
corporated under the JGeneral Iaws eof this State;
and all Generel lawa of thias State applisadls to
incorporated independent aschoel digtriots sre
hereby applied to and declared to bs in full faorass
and effest with reapect to the ssid Anton Inde~
pendent Sohool District.”
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Therefore, since its oreation, said school distriet has
cporated under the General Laws of Texas inscfar as texa-
tion and electlions therefor are concerned,

Seetion 1 of the Validating A¢t of the Furty-sighth
Leagislature, £, B, 362, referred to in your letter, provides
in part as followsi

®*All schicol districts, ined oemmon school
distriets, independent sohool distriets, sensoli~
dated coammon schoel dissricts, all sounty line
school distriets, inoluding ocounty line coumen
school distrists, county lins independesnt solml
distriots, ocsounty line consolidated common sohool
distriets, county lins conselidated independent
sohool distriets, rural high sashool districts,
and all other sehwol diatrists, groups or annsxae
tions of whols districts oy parts of districts by
vote of the peoples residing in such digtricts op
by sotion of emimm Boards, whether srveated
by Genaral or Zpec law in this state, and here~
tafore laid out and established or attespted o be
satablishad by the proper officers of any county
oy h{ntha Legialaturs of the State of Texms, and
heretofore recognised by either stats or
authoritisa as school distriets, are harsby valle
dated in all rsag;étu &% Shough thn{ had béen eu§I
and 1951111 sgtablisimd in the first ingtange, A
aotas of the Poards of Trustees in such distriots
ordering an elestion or elections, deelaring the
results of sush elegtiona, levying, st ng or
purporting to levy taxes for and on b of such
school distriet, and ell donds issued and now cule
stending, and all bonds heretofors vated but not
yot issusd, and all bond assumption tax elections
following consolidation elestions are hereby in all
things validated, Ths fest that by inadvertence op
oversight any aot of the offfoers of any coumty in
the ereation of any distriot was cmitted, in
nowise invalidate such distriet, eni ths fact tnat
by ioadvertanoe or oversight any aot was omitied by
Board of Truatess ol any such distriet in order-
ing an elsction or elactions, or in deslarisg she
results thereof, oy in levying the taxes for such
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dintrict, or in the igsuance of the bouds of an
such distrist, shell in nowlse invalidate any o
such procoedinau or any tonds so issued vy such
digtricts,"”

Section 2 of sald Aot provides:

“All sohool districts mentioned in this Aot are
hareby authmr and smpowered to 1evy, ts;tnc.
and colles ans rate of tax _s ig ,

(Undnrsaarina auru.)f

This Velidating Aot Yesomes effestive August 10, 1945,
and speaka of and from suid date., 39 Tex, Jur., p« 51, par,

The election hsld 1: the Anton Inds Sohood Dis~
trict on May R¢, 1048, sought to ralse the tax rate from $£1.,00
to $1.28 on the $100.00 veluation of ail p property ssssssed in
said aistrioct, !his was in violation of Artiole 8754, Revised
Civil Statutes, 1985, Section 1 of which provides, ss to inde-

ant achool dsatricta, “for the maintenance of gchools tucres
s &n ad valorem tax, not to exceed one dollar on iie one ane
drod dollare valuatien.er taxable property of Lue ﬂzstriot.

Section 3 of said Artlcle 2784 provides as followst

"rie samount of maintesance tax, tagether with
the amount of bond tax of any district, shmll nsver
exasad ons dollar on the one hundred dollars relua-
tion of itaxabls propesrtyj; and if the rete of burd
tax, togethoer with the Mmte of meintenmnss tex votsd
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in the district, shall el a tine exceevd chie
dollar on the one hundred dellars valustion,
such bond tax shall operate to roduce t.ue main-
tenance tax to tae difference between the rate
of the tond tax and one doller."

8inece the purzzaa of sald election of May £0th waa
unsuthorissd by any tutory provisions of our State tuen
in existence, said olootian was void and of no effect unless
S. B. 362 aforesald is sufficient to validate same.

A validating or ourative statute ig one en~
acted for the purposs of ouring defects in peast

procoedings or sonfimuing »ights arising ou
25;&_3;55;%&%&2%5- In other words, the cbject of
SuSL AD &0t i’ T0 give effect to the intention
of parties to enabie them to carry into effect
that whioch they have designed and sttampted, wut
falled of its uxpected lagal csoussquences, only
by reason of gama statutory dianbility or same
irregularity in their action," (Underscoring
0113.".) 39 Tex, Jur,, Ps 41s

*ordinarily, curstive statutes are by thtiv
very nature intended to set upon psst , "»a
and are therefors wholly retroactive. A83B e

curs.) BHunt County v, Raina, (Clv, Lppa) ? E.W.
{2 ) 648, olting 3¢ Cyo., p. 1281,

in the omse of Stato v, Bradford, {(Com. App.) ﬁO Bie He
(24 1068, adopted by our Supreme Court, Commissionsr Sharp
wTro

"the rule is well recognised and supported by
aound principles that what the legislature sculd
heve authoriszed in the first inatance it sould
ratily, 1f at the time of ratificatiun it nms the
ottie suthority ta authorize.Auderson County
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Road Distrigt Xo, 8 v, Pollard, 116 Tex, 547,
896 B, W, 10683 Toxn Green counay ve Moody, 116
Tex., 299. 289 =, W, 381,

"This court nas rocently reitereted iLue ruls
that, even though an act of an instrumsntality
er agent of the atate vas ¥5id in iu im-ptian,
bauuu cr an unwarrant 8l » or

A, Yo
: may ‘ nnka it

live. L ord M smoz Ds.st. Ve Willamar Jand,
8chool Dist. (Texe Come Appe) 54 S, %, (2) 654j
Pyots Ind. Sohool Diat. ve Dysr (Tex. Coms Appe)
54 8, %, () 8783 Young v. Bdna Ind, School Dist.
{Tox, ’cu-. Appe) 34 5, ¥, (8) 889." (Undersaoring
OUrS «

In Schoo) Distriet v. Sechool Distriet, 48 &, W. ()
618 (Com. App.) Commissioner Crits wrote as followsi

"The order attempting to detach the territoyy
bere involved from the commom sokhool distriet and
attach same to thw independent nml duwut in

passage of the omr hn.n operated to vnudato
the independent asheol diatriet as ocnayged," (Undere
sooring ourse)

“Limn then disousses & validating eot relied up-
4 the order therein considered, snd declar-
od that nid validating sot was & and had operated
to vall dut-o tim independent achoel : s &8 changed b;(' said
voé% . olg ind, aohoa Pist, v, Howard (Tex,
App % Dtm Brm v, Truseott Ind, 3chvol) Dist,
———— {Tm O.. App. ) 84 8. ¥,



|

916

Honorable Sam H, Davidson, page #7

A final quotstion from ssid opinion ie as followst

"From what we have said it ias evident tiwut
we hold that the order of the eounty school
board at the tims it passed was d. @ & =
We further hold, howsver, that 1atrict

is MAWWM
spré. erscoring .

In the osss of Bunt v, Atkinson, (GCom. App.) 12 6. W,
() 262, :mlso Speer hold, and the Suprems Court rendored Judge
=0k as recoxmended the Commission of Appeals, that the City
of Houston's attempt annex territory by ordinance instesd of
by & vote of the qualified voters of ths ecity, as provided for
in Article 1888, then in forve, was and afforded "no author-
isy or Yeolar of mthm t for the a ted annexation of the
territory in questiocn." B3uch msthod attempted was wholly une
known to the law,

However, on motion for rehesring in this same cage,
(cu. A{: «) 17 s. ¥. () 780, Judge Speer atates that sinoe
ion on original subtmission, and since the iasuance of
a ﬁ'ﬂi of prohibition thorein, the Legislature had passed a
curative statute, which operated "to make valid all the aots
of the City of Houston which we have heretofore held to have
boan vithout suthority of law,®

In the light of the foregoing rules and decigions, Seo-
tion 1 of 5. B, 362 is valid except as to those school districts,
if any, that have besn oroated by special law ainee the effect-
ive dlto of the Amsndment of Section 3, Art, 7, Texas Constitu-
tion (adapted at elestion on November %, 1928), whlah Amendment
deprived the Legislature of suthority, pmiaunl: possessed by
1t, to create by local or special law, common or independent
school distriets, Bince the effective date of sald amendmsnt,
all sshool districts must be orsated seneral 1Y, uood we
Marfa Ind, Sehool iist., (Cive App.) 123 5. ¥, (&) 429, reversed
on other grounds, 141 3, W, (2) 590} Pritter v. West (Civ. App.)



Honerabls Sam H, nnvm page #8

65 8, W, (8) 4143 Er. Ref.; Saith v, Morton Ind, Schaol Dist,

(czv. App.) 88 8. W, (2 853, dimmissed, In all othed rTespests,

Sect, 1 is effective, te Ind, Seh, Dist, v. Dyep, (Com,

tgp u a. v. (a) 576} School Mat, v, Scheol Dist, (cu. o)
B ¥ ”8 Marfa Ind, Bohool Dist. ve Wood (Com. Apps

14} ‘Q ‘ ) .

%e will now eonsider Ssction # ef 5. B. 362, wnich ia
the important section in conneotion with the present inguiry.
A o0lost reading of sald section reveals that it authorises and
epowers all sshool distriots msntioned in said Aot "tn hq
assess, and couut thn un ut:‘:r m . : 3 84

» o . e f _
ing ours.) mauon rar uummum
then is thiss Before M\mt 1943. the eoffsctive date of
a.n.m.numnuuu mmu veing levi a2808
in the Anton Immz Soheol ﬁ'fnirfaf & ﬁ
™m » Whieh tax had theretofars been authorised by any
set o uu or ssid diatrict, or by any Aet, whether Gensral or
Special), of tw ushhhu-.. (It mast Do kept in mind that the
w‘smm Aots of the Leglslature referred to harein, which
posalibly be covered this 8. B. 362, are those whieh
were passed befors Section 5, Artisle 7, sto.u Constitution,
was sweided as Aforesaid.) Itisa&mtoownindsthtu
rate of tax above §1.00 was buns levied, Aspe 21eat
in saild Anton Independent Zohoe ' Y
uzust 10, 1943, under or LY any agt or leu nr uld um-ut
thesretofores authorised or attempted to be authorised, or by nL
aot of the Isgislature. The nesessary requirensnts ocontalned
sald Validating Aot are wholly lasking insofar as the Anton In-
dapendent Sahool Distriet is oconserued, It was sontemplated by
the eleotion of lay 29th $0 raise the rate of tax irn tos future
) $1.88, The Validating Aot, =, B, 388, is a general law and
who retrosstive., It onl ap 1ies to school éistriats noetw
ing the requiresentsa of sai ime 1t g affect
to no othar. An sasential ro of a statuts cannot be
entir omitted and wholly disregarded, JMobbs v, ¥illiard, 153
8. %, 821, 106 Ark., 583, :

It is olear, therefore, o our minds, tiast 5. B, 362,

o917
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does not vallidate thes electlion of May 2%9th insofar az it
at ts to raise the tax rete abeve $1.00 as providsd for
in Article 2784, Reviped Civil atatutes, 1u20,

In visw of the dispoaition we have made of the ques-
tion sulmitted by you, we are not salled upon tc detormine
and we do not determine the sonstitutionality of Seotion 2
of said 3, B, 382,

Yory truly yours
APTORNSY ' TEXAS

Flswallen
Azslatant

e Ha

LITOVEDAUE 18, 1942

v oPHEY GENERAL (T THEDS

APPROVED

QPINION
COMMITIER

8Y
CHAIRKAN



